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AGENCY LABOR AS A NON-STANDARD
EMPLOYMENT DEVELOPMENT FACTOR

Globalization and the post-industrial era require entities to use new methods to reduce production
costs. At this stage of development, outsourcing is becoming more and more popular for the workforce
dispatching. The advantage of agency work lies in its flexibility. Against the backdrop of the agency work
positive aspects, there are difficulties for both employers and workers causing disagreements arising from
ineffective relations between market participants due to enforcement (mainly in countries with transition
economies) and poor labor relations regulation. These circumstances cause a conflict of interest illustrat-
ing social injustice. The purpose of the article is to study the peculiarities of outsourcing in the labor
legislation sphere on the developed countries example. To study the legal framework of agency work
in Kazakhstan. Identify the problems of the emergence of outsourcing as a type of agency work. This
article presents foreign experience in the development of agency labor in Germany, the United States
of America, Great Britain and Japan, where a comparative approach has been applied to the study of
agency work in developed countries. The issues of agency work formation and regulation are covered
in these countries.

The issues of agency work formation in Kazakhstan, in particular, employment agencies, were also
studied. The civil law base serves as a foundation for studying agency work, outsourcing in particular.
For the convenience of studying the agency work, a comparative approach is used in the agency work
sphere, which reflects positive and negative aspects of outsourcing as a kind of agency work. The impor-
tance of the article is to systematize the agency work formation issues in Kazakhstan in the legal sphere,
where indirect methods of regulation are reflected. The experience of reforming shows that in developed
countries, the government should establish more flexible outsourcing rules that can ensure fairness for all
players in the agency work market.

Key words: Civil Code, outsourcing, outstaffing, personnel leasing, flexible employment, doctrine,
private agency, contract work, legal norms, enforcing.
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CbIpTTaH TapTbIAFaH eHOeK — 6eiMCTaHAAPTTbI XKYMbICTapAbl AAMbITy (hakTopbl peTiHAe

>KahaHaaHy >keHe MOCTUHAYCTPUAAAbI  ABYIPAIH  KOCIMOPbIHAAPbI  OHAIPIC  WibIFbIHAAPbIH
TOMEHAETYre apHaAFaH >KaHa 8AICTepAi Taaan eTeAi. AaMyAblH OCbl CaTbICbIHAQ AYyTCOPCUMHT eHbOeK
peCcypCTapbiH >KOHEATY YLUiH A€ TaHbIMaA opi, TapTblAFaH eHOeK apTbiKWbIAbIFbl MKEMAI GOAbIM
KeAeAi. bopbIWTbIiH OH acrekTiAepi asCbiHAQ >KYMbIC OepylliAep MeH Kbl3MeTKepAepre KubIHAbIKTap
TybIHAQMABI, OYA HapbIKKA KaTbICYLIbIAQPAbIH apacbiHAQ (Bcipece, eTneAi 3KOHOMMKAChl 6ap eaaepAe)
K8He eHOeK KaTblHACTAPbIHbIH, HALIAP PeTTeAyiHe GaAaHbICTbl TUIMCI3 KATbIHACTAPAAH TYbIHAANTbIH
KeAicreyliAikTepre oken cofaabl. ByA >KaraaliAap OAEYMETTIK  SAIAETCI3AIKTI  HacKMXaTTaMTbIH
KbI3bIFYLbIABIK, TYAbIPaAbl. MaKaAaHbIH, MaKCaThbl — AAMblFaH EAAEPAIH MbICaAbIHAQ eHOeK 3aHHamachl
CaAaCblHAQ ayTCOPCUHITIH, epeklUeAikTepiH 3epTTey. Ka3akCcTaHAaFbl CbIPTTAH TAPTbIAFAH >KYMbICTbIH,
KYKbIKTbIK, HErispepiH 3epaeAey. AyTCOPCUHITIH nariaa 60Ay npobAemMasapbiH HECUMEAIK XKYMbIC Typi
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peTiHAe aHblkTay. byA Makarapa AambiFaH eAAEpAE CbIPTTaH TapTbIAFAH >XKYMbICbIH 3E€PAEAEYAIH,
CaAbICTbIpDMaAbl K©3Kapacbl KOAAAHbIAABI. Tepmanuns, Amepurka Kypama LLtattapbi, YAbiOpuTaHus
>koHe YKarnoHus CUSIKTbl eAAEPAIH HECHE >KYMbICbIH AaMbITyAa MOA Taxipmbeci 6ap. Ocbl eapaepae
CbIPTTAH TapTbIAFAH >KYMbICTbl  KAABbINTACTbIPY >KOHE peTTey MacCeAeAepi KapacCTbIPbIAAAbI.
KaszakcTaHAa KOCbIMLLA >KYMbIC, OHbIH, iLLTHAE XKYMbICMEH KaMTy areHTTIKTePiHiH KaAbINTacy MOCEAECI
3epTTesai. KocbiMila >KYMbIC, OHbIH iliIHAE ayTCOPCMHITIH Heri3i a3amaTTbIK-KYKbIKTbIK, 6a3a
60AbIN TabbiAaabl. CbIpTTaH TapThIAFAH XKYMbICbIH 3epTTeyre biHFaAbl GOAY YLUIiH ayTCOPCUMHITIH
OH >KOHe TepiC acnekTiAepiH KOCbIMIIA >XYMbIC Typi peTiHAe KepcCeTeTiH KOCbIMLIA >KYMbIC
CaAacblHAQ CaAbICTbIPMAAbI TOCIA »acanaabl. MakaAaHblH, MaHbI3AbIAbIFbI Ka3akcTaHaaFbl CbIpTTaH
TapTbiAFaH eHOEKTI KAAbINTACTbIPY MOCEAEAEPiH 3aHABIK, CaAaAa XXyreAaey GOAbIN TabblAaAbl, OHAQ
peTTeyAiH >kaHama dAiCTepi KepceTineai. AambiFaH eapepae pedopma kacay Texipmbeci ykimer
CbIpTTaH TapTbIAFAaH eHOEK HapbIFbIHAAFbl OAPAbIK, OMbIHLIbIAAP YLIIH SAIAAIKTI KaMTamacbi3 eTeTiH
AYTCOPCUHITIH MKEMAI epexxeAepiH 6eAriaeyi TMic ekeHiH KepceTeAi.

TyiiH ce3aep: A3amMaTTblK KOAEKC, ayTCOPCUHI, ayTCTapdUHI, KbI3METKEPAEDP AU3MHII, UKEMA|
>KYMbIC, AOKTPMHA, >KEKe areHTTIK, LAPTTbIK, >KYMbIC, KYKbIKTbIK, HOPMaAap, MHPOPCMEHT.
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3aeMHbli TpyA Kak pakTop pa3BUMTHSI HECTAHAAPTHOM 3aHSATOCTH

[A06aAmM3aumMs U MOCTUHAYCTPUAAbHAS 3MoXa TPeOyloT OT MPEeANpUSTUIA HOBbIX METOAOB
CHMXKEHUSI U3AEPXKEK MPOM3BOACTBA. Ha AaHHOM 3Tane pasBuTus Bce 6GoAaee BOCTPeOOBaHHbLIM
CTAaHOBUTCS ayTCOPCUMHI AAsl AMcCrieTyepusaummn pabouyeit CUAbl. [1penmyLlecTBo 3aemMHOro Tpyaa
3aKkAlovaeTcs B rmbkon paborte. Ha hoHe MOAOXKMTEAbHbIX CTOPOH 3aEMHOr0 TPyAa CyLECTBYIOT U
TPYAHOCTU Kak AASl paboToAaTeAen, Tak U AAS PaGOTHWKOB, Bbi3blBasi Pa3HOrAACKs, BO3HMKAIOLLME
n3-32 Hea(P@EKTUBHbIX OTHOLLEHUIA MEXAY YUYACTHMKAMM PbIHKA B CMAY MHOPCMEHTa (B OCHOBHOM
B CTpaHax C MepexoAHOM 3KOHOMMKM) M MAOXOro PeryAMpoBaHuS TPYAOBBIX OTHOLUEHMIA. AaHHble
06CTOATEAbCTBA BbI3bIBAIOT KOH(AMKT MHTEPECOB, OCBELLAIOWMX COLMAAbHYIO HECNPaBEAAMBOCTb.
LleAb cTaTbm — M3YUMTb OCOOEHHOCTM ay TCOPCUHIA B Chepe TPYAOBOIO 3aKOHOAATEALCTBA Ha NPUMEpPe
pa3BUTBIX CTPaH, U3y4uTb MpPaBoByl0 6Ga3y 3aemHoro Tpyaa B KazaxcraHe, 0603HaunTb nNpobAEMbl
CTAaHOBAEHUSI ayTCOPCMHIAa KakK BMAQ 3aEMHOro TpyAa. B AaHHOM cTaTbe mpuBeaeH 3apy6eskHbiit
OMbIT Pa3BMTUS 3a€MHOI0 TPYAQ, B YacTHOCTU l[epmanmun, CoeanHeHHbIx LLITaToB AMepukn, AHIAMK 1
SINOHWMK, TA€ MPUMEHEH CPABHUTEAbHbIA MOAXOA K M3YUYEHUIO 3aeMHOM0 TPyAQ B Pa3BMTbIX CTPaHax.
B npuBeaeHHbIX CTpaHax OCBeLleHbl BOMPOCbl CTAHOBAEHUS M PEryAMpoBaHMs 3aeMHOro TpyAa.
M3yyeHbl BONPOCbI CTAHOBAEHUSI 3aeMHOro Tpyaa B KasaxcraHe, B YaCTHOCTM areHTCTB 3aHATOCTM.
ba3oi n3yueHus 3aeMHOr0 TPyAQ, B YAaCTHOCTM QyTCOPCUHIA, CAYXXMUT rpaxKAaHCKo-npaBoBas 6asa.
AAS yAOBCTBA M3YUeHMsl 3aeMHOI0 TPyAQ MPUBEAEH CPABHUTEAbHbI MOAXOA B chepe 3aemMHOro
TPYAQ, TA€ OTPa’keHbl MOAOXKMTEAbHbIE M OTPULLATEAbHbIE CTOPOHbI Ay TCOPCUHIa Kak BMAQ 3aeMHOro
Tpyaa. LIeHHOCTb CTaTbM 3aKAIOYAETCS B CUCTEMATU3ALUMKM NMPOOAEM CTAHOBAEHMSI 3aeMHOI0 TpyAa
B KasaxctaHe B npaBoBoi cdepe, rae oTpaxkeHbl KOCBEHHble METOAbl peryampoBaHus. OnbIT
npoBeAeHuns pepopm MokasblBaeT, YTO B Pa3BUTbIX CTPaAHax NPaBUTEAbCTBY CAEAYET YCTaHaBAMBaTb
60Aee rnbkue npaBuAa ayTCOPCHHIra, KOTOPbIe MOTYT 06ecneunTb CPaBeAAMBOCTb BCEM UIPOKaM Ha
3aEMHOM pbIHKE TpyAaQ.

KatoueBble caoBa: [pakaaHckmin Koaekc, aycopcuHr, ayTcTapuHr, AMBMHI NepcoHaAa, rmbkas
3aHSATOCTb, AOKTPMHA, YaCTHOE areHTCTBO, KOHTPaKTHbIN TPYA, NPaBoOBble HOPMbI, MH(OPCMEHT.

Introduction

For the last three decades, the majority of
the developed countries have been using private
agencies for providing agency work more often.
Types of agency work (outsourcing, outstaffing,
personnel leasing) get into various spheres more
and more. Considerable use of agency work can

be observed in a services sector, the enterprises
specializing in production of goods, IT technology,
business projects, etc.

Aside from business structures agency work
is even more often highlighted in social services
(health care, education), but is also widespread in
areas which were traditionally looked through as
“essentially governmental”, such as safety, justice
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and immigration. These innovations are called
partial privatization”, “outsourcing” or ‘“contract
signing”; the last one indicates legal character
of relations between the government and private
provider.

The outsourcing system is necessary in the
business world thanks to its flexibility, this direction
allows employers to focus on the main business
improvement and appointing auxiliary jobs for
outsourcing companies.

The last researches in the sphere of work carried
out by the leading scientists show that agency work is
an important element in labor market development.
There are also negative sides of agency work as this
sphere causes social vulnerability.

Considering recent economic development of
Kazakhstan, employment problems become an
important issue for all labor market players. One
of the major legal issues are the obstacles arising in
legal issues.

Materials and methods

In this research, a studying of law precept,
a studying of the civil code concerning systems
of outsourcing regulation in Kazakhstan will be
used.

Comparative approach is applied to agency work
studying where law precepts, laws and outsourcing
realization at the micro level in four countries
(Germany, the United Kingdom, the United States
of America and Japan) are studied.

Literary review. An era of post-industrial
development has provoked activation of
development of non-standard forms of employment,
forms of agency work in particular.

In the course of the research scientific works of
Russian and foreign scientists on problems of loan
work have been analyzed: E. Maslova, L. Zaiceva,
A. Chukreyev, R. Bogdan, R. Russell, etc.

At the same time, agency work study and offer
development on regulation of this phenomenon in
Kazakhstan is characterized by features peculiar to
the majority of the countries staying at a formation
stage. The domestic authors who are engaged in
studying of agency work and conducting researches:
T.P. Pritvorova, D.E. Bektleyeva, G.Z. Kalitova, .S.
Kenzhetayeva, etc.

Results and discussion

Globalization of the market forces the
enterprises to adapt in fierce competition
conditions. These tendencies cause the necessity
to do flexible and effective business. One of the
methods to decrease costs at the enterprise is to use
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“agency work”. In this case, the enterprise reduces
costs due to temporary hiring of personnel, which
is the effective strategy of survival for competitive
advantage in the market.

These innovations in the sphere of employment
have begun to form in 1980s by the advanced
companies; since then such employment type
began to get steady tendency to growth. The
following agency work development stage has
started in 1990s; this period was noted by an
active introduction of such employment forms as
outsourcing, outstaffing and personnel leasing.
(Flexible staff use, outsourcing, outstaffing, loan
work as forms of non-standard (unsustainable)
employment and their application in Ukraine.
2009: 23)

Outsourcing as a form of quick delegation or
realization of a production part as a process became
popular in the beginning of 2000s. In its turn,
outsourcing has divided tasks at the enterprises into
the main and minor functions.

Respectively, this direction demanded special
intermediaries in staff recruitment and this niche
in labor market was filled by the private agencies
and the companies specializing in outsourcing and
outstaffing.

Features of outstaffing and outsourcing are
visible in the next aspects.

Outstaffing which means “personnel removal
out of state borders” (Zaiceva L.2017a: 29).

Outsourcing which is usually understood as
transfer by the entity of its separate functions, which
aren’t main for it, or a number of interconnected
functions and production activity types to be
performed by another entity (outsourcer), and
implementation by the latter of such functions, kinds
of activity according to the task of the first entity
and to the contract signed by the parties. (Zaiceva
L. 2017b: 30).

Basis of outsourcing and outstaffingis made of
the contractual relations, considering presence in
labor market of three parties (recruitment agency
or a company, the worker and the third party — the
customer). The enterprise acts as the customer,
this enterprise carries out working conditions and
controls process of the order implementation.

The private agency as the intermediary carries
out the activity on the basis of the ILO No. 181
convention concerning private employment
agencies. (ILO No. 181 Private Employment
Agencies Convention: 2009).

The following is the scheme of the outstaffing
and outsourcing work interaction in figures 1 and
2.
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Agency work interaction features

- delivery to the customer

v v v
Workers looking for a »{ Outstaffing services Agreement | The customer — the
job < recruitment agency ¢ (outstaffing) enterprise — temporary
(agreed for temporary (intermediary) employee order (search and
job). - worker database creation; selection).
- hiring; 4

Figure 1 — Outstaffing interaction features Complied by the author basing on a source: (Maslova E. 2017a: 32)

- narrow specialization;
- full range of services.

-«

Outsourcing
A 2 2 v
Company staff workers Outsourcing companies: Workers aren't laid off, but

| instead pass to other employer

Figure 2 — Outsourcing interaction features Complied by the author basing on a source: (Maslova E. 2017b: 32)

According to the figures 1 and 2, the customer —
the enterprise carries out the order proceeding from
enterprise requirements for a certain term. These
specifics of interaction allow reducing costs at the
expense of the conclusion of the temporary labor
relations with the involved employees.

In our opinion, the outsourcing hiring contract
form is the most protected in agency work market
from the social vulnerability point of view. Due to
this fact, let us consider this employment form in
more detail.

There are two types of outsourcing companies:
highly specialized and with full range of services.
The first type is met more often; they offer services
of specialists in one-two adjacent types of works.
The versatile outsourcing agencies offer services of
specialists in a wide range of types of works.

Foreign experience shows that India leads in
this service development in modern economy,
which gains more than 50% of world income from
outsourcing. (The richest. Top 10 Outsourcing
Companies in India. 2016: 23).

The second place in this list is taken by China
numbering more than 1,3 billion consumers in
the market. Such countries as Malaysia, Brazil,
Indonesia, Thailand and Philippines compete among
themselves in the outsourcing market for the last

several years, having small percentage difference in
the gained income (Kearney A. 2017: 14).

Let us give data on some countries’ experience,
for the comparative analysis in the sphere of legal
support using agency work.

Outsourcing in Germany is known under the
term “labor force leasing” (Germany Employee
Leasing — Law from 1972). According to article
1 of the Law on labor leasing in Germany, labor
force leasing is defined as a condition under which
the agency company, which in this direction is the
outsourcing company, rents the employees for the
user. The leading scientists in the sphere of agency
work A. Kirchner, A Kearney. and Magotsch (2010)
explain that the first law on outsourcing in Germany
has been created in 1972.

In Germany, there are two types of outsourcing:
Werktrag (obligation) and ArbetachmerlIsberlassung.
Outsourcing in Germany is usually carried out in
every sphere of economy, except for construction
trade, and it can be made only within 18 months.

There are also laws on protection of workers’
basic rights, i.e. with a social guarantee, salary,
anti-discrimination, there are opportunities for the
worker development, etc.

There are concrete laws regulating the main
worker protection, such as the law on protection,
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the Law on protection against unfair dismissal, the
Law on protection of motherhood, the Federal law
on education grants and the Law on the incomplete
and fixed employment term. Thus, Germany has a
number of provisions describing details of concrete
and flexible forms of working conditions for workers
and employers.

The United Kingdom as the country adhering
to the system of general law does not regulate
outsourcing in particular. Outsourcing has a number
of rules and laws regulated on the statute level and
the law on employment. Here is a number of the
provisions governing the outsourcing: Regulation
No. 93 — Terms and Conditions of Employment
(governed by The Agency Workers Regulations)
and the Employment Act 1999.

Outsourcing regulation in the United Kingdom
is carried out by application of The European
Communities Act 1972, which is founded on the
Contract on accession of the United Kingdom to the
European Economic Community. All contracts have
to follow the arrangement principles, the rights and
duties. The third party can work as the right or the
obligation receiving as the outsourcing agent or the
work organization (The European Communities Act
—1972).

Outsourcing: workers have protection when
the outsourcing company unfairly dismisses the
worker. Outsourcing workers are protected from
their pension insurance point of view; if they don’t
receive this insurance, they can demand in case the
employer has broken the case of dismissal or breach
of contract (The Agency Workers Regulations
2010). Unlike the United Kingdom.

The USA according to the federal act claims
that in the Labor Act three federal acts prevail: The
National Labor Relations Act (NLRA), the section
VIl of the Civil Rights Act and a Fair Labor Standards
Act (FLSA)explain the main objective of the Labor
Act in the United States, which is to achieve equality
in terms of negotiation power between workers and
employers. (Bogdan R. 1975: 41).

There are two types of outsourcing contractors
in the United States: employees and independent
contractors. Both of them are called outsourcing
workers, but independent contractors can work in
more than one company, have flexible working hours
and use own powers for making decisions on work.
These privileges are not intended for contractors.
(Skonberg J. 2001a: 42)

On the other hand, employee contracts offer
health insurance, and all expenses are covered by
the company. However, FLSA law protects both
contracts. It shows that outsourcing in the United
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States is also flexible both for workers, and for
employers. Besides, it offers students an opportunity
to work and receive an hourly wage (Skonberg J.
2001b: 44).

The fourth comparative country in this research
is Japan. The Constitution of Japan is a basis for the
country’s labor legislation. The law regulating work
is the Law No. 59/1947 concerning employment.

Outsourcings contractors are known in Japan
as dispatchers. The law consists of two categories
based on the labor relations (employment contracts):
standard employment (permanent workers) and
non-standard employment (changeable workers).
Moreover, non-standard employment is divided
into three categories: temporary or contract work
(specified working hours), part-time and indirect
employment similar for dispatchers.

Types of works that can be outsourced in Japan
are wider to about 26 types more directions, but since
working scheduling has given changes, the Law has
been changed in 2012: types in agency work, in this
case aren’t limited anymore.

Given countries first of all have concrete and
flexible rules concerning outsourcing which can
be a reference point for Kazakhstan for creation of
more flexible rules for the system of outsourcing
regulation, including flexible employment contracts.

Let us consider agency work development in
Kazakhstan. In Kazakhstan, there are no legislatively
established personnel outsourcing and outstaffing
concepts, but rules of workers assignment are
introduced. The conditions of application of
workers assignment institute in the new labor code
concern temporary exchange of affiliated companies
personnel. Therefore, outsourcing and outstaffing
are not fully legalized. (Pritvorova T. 2017: 127).

It is possible to note that according to Art. 380
of the Civil Code of RK, item 2. “The parties can
sign the contract, both provided and not provided by
the legislation”. Thus, applying elements of various
contracts, such as property rent, rendering services,
the conclusion of an outsourcing agreement is
possible using the norm of Art. 381 of CC of RK
(Grajdanskii kodeks Respubliki Kazakhstan).

The most popular services among the Kazakhstan
companies are personnel services, payroll calculation
services and accounting. Each year, the market
becomes more and more competitive, and those
providers who could propose the most convenient
and effective outsourcing solutions to the clients
win. (Kalitova G. 2014a: 83).

In Kazakhstan, the most popular outsourced
functions are HR, IT and accounting. (Kalitova G.
2014b: 84).
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Meanwhile, there is no basic value to which
contract will be signed within outsourcing realization
as a way of the business organization. Some
companies are more comfortable with having the
unified Outsourcing Contract, which will carry
elements of a mixed contract, the others prefer the
conclusion of separate obligation types. The principle
of an economic contents priority over a legal form is
obvious to see. (Kenzhetayeva I. 2014: 89).

Legal aspects of the Kazakhstan legislation for
outsourcing process transfer. Very important aspect
of the outsourcing relations is registration of labor
relations with the personnel, which was earlier
engaged in service of process “within” the company,
which has made the decision on function allocation.

The labor legislation of Kazakhstan accurately
describes the list of the bases on which it is possible
to terminate the relations with the worker. Out
ofYitems of cancellation according to the law, within
the conclusion of outsourcing projects the basis for

Table 1 — Positive and negative sides of outsourcing

the termination of labor relations with workers is
the “at the initiative of the employer item. (Trudovoi
kodeks Respubliki Kazahstan).

Inseparable part of the contractual
relations between the Customer and the
Performer of all outsourcing projects is the
ServiceLevelAgreement, SLA). Agreement is
developed for the purpose of controlling the level
of services and relations formalization between
the Parties of the outsourcing relations so that to
make them the most convenient and clear, and
also to provide joint achievement of the goals and
objectives. In our opinion, this document is basic
in structure of project contracts. It allows keeping
the analysis of failures on process, as well as
fixing the most successful decisions.

In the course of implementation and use of
outsourcing services, there can be both positive
and negative sides of agency work involvement
consisting of the following:

Outsourcing

Negative sides

Positive sides

existence of confidential information leakage probability

Cost reduction: workplace charges, training costs

possible decline in own personnel labor productivity
(motivation loss)

Redistribution of the entity resources earlier involved in minor

functions; concentration on core business

Time saving, increase in entity’s flexibility in case of a market change

Excessive interest in outsourcing forms customer entity’s
dependence on external performers, which can be critical

Improvement of quality the entity’s activity results in the form of

goods and services (workers specialization)

Compiled by the author basing on a source: (Pritvorova T. 2017: 129).

Let us give the legislative parties of private
agency development in Kazakhstan where we will
reflect agency work activity.

According to article 31 of the law RK
“On employment of the population the private
employment agency has the right:

to advise the addressed persons concerning the
labor legislation of the Republic of Kazakhstan and
the legislation of the Republic of Kazakhstan on
employment of the population;

to provide information on a possibility of
employment and service in labor mediation;

to form information on employers offering jobs
and persons looking for a job;

to carry out selection of workers considering
their compliance to employer’s qualification
requirements;

to recruit workers for employment from one
country to another in the presence of international
treaties;

to organize vocational training and retraining
of the addressing persons with the subsequent
employment;

to process allowing documents for export in
case of employment of persons abroad;

to participate in competitions in carrying out
social vocational guidance of the persons directed
by job centers;

to obtain free labor market information from job
centers;

to interact with public authorities, job centers,
employers concerning employment, creation of jobs,
vocational education. (Civil Code of the Republic of
Kazakhstan: 2007)
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According to it, in the list of the rights of the
private employment agencies, there is no right
to conclude employment contracts with potential
clients, whom they could offer to labor demand
subjects.

Conclusion

According to the research, it is possible to
draw the following conclusions of agency work
application, outsourcing in particular:

Outsourcing in Kazakhstan is carried out by the
indirect legal legislation:

by application of workers assignment institute in
the new labor code concerning temporary exchange
of affiliated companies personnel;

by conclusion of agreement from Art. 380 of
the Civil Code of RK, item 2. “The parties can sign
the contract, both provided and not provided by the
legislation”. Therefore, applying elements of various
contracts, such as property rent, services rendering,
the conclusion of an outsourcingagreement is possible
using the norm of Art. 381 of the CC of the RK;

within outsourcing projects, the basis for the
termination of labor relations with workers is the “at
the initiative of the employer” item;

In Kazakhstan the lack of the legislative base
for the implementation of outsourcing through the

private agencies is observed. In article 31 of the law
of the RK “On employment of the population”, the
private agency has no right to conclude employment
contracts with potential clients, whom they could
offer to labor demand subjects.

This legislative base concerning outsourcing
does not fully reflect agency work development and
is an indirect method of influence. Respectively,
the social sides of the agreement are not reflected
in the legislative base, thus, the worker is socially
vulnerable.

Discussing positive and negative sides of new
employment forms, the practical reality shows that
when using such forms, difficulties arise from at
least three sides:

— from tax authorities which often treat this form
as “the tax avoidance scheme”;

— from the side of “irresponsible” personnel
whose interests at large enterprises are represented
by the labor unions and which refuse to form labor
relations “no one knows with whom;

— from the legislation which hasn’t adjusted this
procedure so far.

In Kazakhstan, outsourcing just begins to
gather a tendency to growth. Entities use work
force outsourcing, personnel leasing and in the near
future, the demand for the outsourcing companies
will only increase.
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